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Systems and Feelings

Ken I. Kersch

Robin West’s “The Anti-Empathetic Turn” is an unusually provocative and important
reflection. Its central claim is that, in deciding cases, today’s judges are increasingly pressed —
educated/trained/inclined — to think of themselves not as doing justice between the parties before
them, but rather of resolving the dispute to produce rules which fit as neatly as possible into a
broader regulatory system. As such, judging (once a moral exercise, centered on the parties to
the lawsuit, who were truly seen) is now largely an occasion for the engineering and maintenance

of a larger and impersonal administrative and regulatory system (in which the parties — less
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reverse them and revive an earlier “lifeworld” (which is doubtful) — to do so would be extremely

radical (not to mention, potentially, highly reactionary). ?

What are We Talking About When We Talk About Empathy?

West is very good about surveying the array of actual and possible criticisms of the use of
the term “empathy” in recent scholarship and political debate concerning its proper role in law
and judging. But, despite the fact that she anticipates some of my own objections, and attempts
to meet them, | remain unpersuaded by her arguments, and continue to hold those objections
nevertheless.

First, I don’t understand what the term “empathy” really means in this discussion. It
needs to be clarified. At one point, West defines it as “the ability to understand not just the
situation but also the perspective of litigants on warring sides in the lawsuit.” (1). She adds that
“one simply cannot judge another before walking in his shoes. Indeed, to suggest otherwise
might be thought to be disqualifying” for a judge. (2). Indeed, in law, the lingua franca of
analogical reasoning “by definition seemingly requires empathetic understanding” (4). If by
empathy, West simply means the ability of the judge to have a rich ability to understand the
nature of the situation of both litigants — imagination as a route to full information® — then | don’t
think that anyone (including those she would take to be partisans of “anti-empathetic” judging) is

opposed to it. If empathy means a rich ability to inhabit the situation, no one, even today, is
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4 As such, an empathizing Court is a liberal Court.> And a conservative Court is

“liberal.
heartless. It seems clear to me that contemporary conservatives are attacking selective liberal
empathy — something that is apparent not only in these political conflicts, but in politicized
“empathy” scholarship in the legal academy. ®

There is, incidentally, no better case of the consonance of the use of the term “empathy”

as synonymous with liberalism (as conservatives understand perfectly) than West’s exemplar of

the empathetic judge, Judge J. Skelly Wright.

J. Skelly Wright: Scientist

Judge Wright was a southerner from New Orleans who grew up poor, and who struggled
economically during the Great Depression.” As the first district judge to place a school board
under an injunction ordering a desegregation plan, and, in turn, the first district judge to draw up
his own desegregation plan in the face of inaction by a board, Wright was a pioneer in wielding
judicial power aggressively to advance social reform.® He was also a staunch defender of
Warren Court activism.®

Wright certainly described the process of judging in a way that one suspects West would

celebrate. “Courts,” Wright wrote, in a well-known article in the Cornell Law Review, “are




concerned with the flesh and blood of an actual case. This tends to modify, perhaps to lengthen,
everyone’s view. It also provides an extremely salutary proving ground for all abstractions; it is
conducive, in a phrase of Holmes, to thinking things, not words, and thus to the evolution of a
principle by a process that tests as it creates.”’® Thomas Grey described Wright as a judge “with
a stronger than usual sense of substance over form.”** Michael Bernick describes him as a judge
with “the ability to pierce through formalisms, and the innumerable complexities and subtleties,

to see the essential truths within.”*? Arthur Miller described Wright as harboring “an abiding



Bickel’s charge was, in effect, that the Warren Court had pursued empathy instead of following
(pursuant to its duties) the dictates of reason.™ Wright emphasized in particular the “fatally
unrealistic” nature of the “neutral principles” approach to constitutional adjudication of Bickel
and his compatriot Herbert Wechsler, which insisted that the Court hew strictly to the dictates of

the abstract principle —



into the system that he is concerned with, and trying to reform. West misses this.*® Wright
himself believed in systems regulation. Tellingly, in contrasting the activism of pre-New Deal
conservative court to Warren Court, Wright himself wrote: “The Nine Old Men were trying to
halt a revolution in the role of government as a social instrument, while the Warren Court is
obviously furthering that effort.”?® In contrasting Wright with law and economics school
judging, for example, we have not a case of individualized justice versus a regulatory system, but
a case of dueling systems — one focused on efficiency, and the other on egalitarianism. Of
course, one can argue that, as a social value, efficiency is unfeeling and cold-blooded, and
egalitarianism is warm and empathetic. Is this what West really means when she says we “a less
empathetic and less caring society”? But if West’s argument is that — a lament for the lost
egalitarian judge -- | think we’d do better to shift the focus off judging as a process, an onto the
broader topic of empathy and political philosophy, of which both types of systems-regarding

judges are simply instruments —



relationship to the emergent modern administrative state.”* In making this point — despite the
fact that she thinks that Skelly Wright’s ruling in Williams v. Walker-Thomas is an exception to
this trend on the liberal/Realist side rather than yet another illustration of it — I think she is
absolutely right.

Is Wright — who celebrated “government as a social instrument,” and the role of judges as
its helpmeet -- really that different from West’s béte noire, the judge as “master of economics,
statistics and the slide rule, rather than the master of Blackstone or black letter law.” (West, 7).
Not if we look to the one of Wright’s progenitors, Herbert Croly’s, who, e.g., striking re-imaging

of the symbol of justice under a progressive state:

Instead of having her eyes blindfolded, she would wear perched upon her nose a most
searching and forbidding pair of spectacles, once which combined the vision of a
microscope, a telescope, and a photographic camera. Instead of holding scales in her
hand, she might perhaps be figured as possessing a much more homely and serviceable
set of tools. She would have a hoe with which to cultivate the social garden, a watering
pot with which to refresh it, a barometer with which to measure the pressure of the social

air, and the indispensible typewriter and filing cabinet with which to record the behavior



accomplishment. The process has been brilliantly detailed by the intellectual historian Thomas

Haskell. What we are really talking about, I’m afraid — since Wes
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union then set upon him to drive him out of business, with picketing and other forms of direct
action, which sought to tar his business with the label “unfair to labor.” Traditionally, Senn
would have had common law protections against this type of injury to his business. But the
Norris LaGuardia Act was aimed at eliminating those protections to promote unionization. Ina

bone-chilling
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process of deciding cases? If so, is this necessarily a good thing? Are Blackstone and black
letter law synonymous with “empathy”? | don’t see this at all.

Who is this profoundly moral, imaginative, listening judge without paradigm, sensitive
only to the individualized case, and the people before him, in all the richness of their humanity?

When did he sit? He is (as Max Weber described the model, and ideal) a kadi



inhabit squatter camps (and, briefly,
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choice but to lock them up. “Tell me the whole story,” the judge pleads. “Let me be your friend.
| want to help you.”

Sure you do, Eddie says, with dripping skepticism. But soon he breaks down, launching
into a bitter, heart-breaking lament about riding the rails and homelessness, and the spreading
joblessness, and his despair, and the despair of others across the country, before dissolving in
tears. The camera then pans up to the wall behind the judge, as Eddie weeps: we see the Blue
Eagle emblem, bold and proud, with its inscribed motto -- “We Do Our Part.” The judge has
clearly been affected (after this scene, he goes into his chambers, and gazes at an autographed
photo on his desk reading “To Dad” from his own teenage son, whose image, we learn, was
weighing on his heard and mind at this moving courtroom moment with Eddie). “I’m going to
do my part, now | want you to do yours,” the judge tells Eddie. “I know that things are going to
get better soon,” he tells them, in an apparent allusion to the New Deal. “We’ll find a spot for
you. You’ll all be given a chance.” The promises to get all three of them jobs, and help them,
thereby, to eventually re-unite with their families.

The liberal judge in this case is clearly the picture of empathy — which the scene
underlines. But, ultimately, the boys will be saved by the system itself. They will be integrated
into it, though the programs of the New Deal. All — government officials, businesses (proudly
displaying the Blue Eagle logo), and ordinary people will commit to doing their part to support
the system — as against the old common law order. It is the system itself which is compassionate

and empathetic. In the modern world, this is how things are done.

Conclusion
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Wild Boys of the Road, a moving film, is ultimately hopeful — a paean to the promise of
the emerging social welfare state. But it, of course, elides some of the more tragic elements of
building systems, and the perhaps paradoxical movement away from treating people as
individuals in service of a more secure, more equal, future.** Cases like Senn are needed to give
us a fuller picture. This modern state was forged in a hail of economic, political, and moral
crises: depressions, wars, social movements for group equality. Its aims may have been, in part,
compassionate. But it involved systems-building in service of those aims, with all of the focus

on statistics and aggregates the construction of any elaborate regulatory system entails. Its re-






