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Professor Ken I. Kersch     
             
This class will survey the development of the American constitutional order, from the Founding 
to the present.   Courses in “constitutional law” typically focus almost exclusively on the main 
lines and subtleties of legal/constitutional doctrine as expounded by the U.S. Supreme Court.  
We will take a broader, “developmental,” perspective.  While we will study many of the same 
themes that the Supreme Court addresses in its major constitutional decisions (which we will 
read)  – the powers of the national government, the relationship between the national government 
to the states and individuals, the separation of powers (including the power of the Article III 
federal judiciary), and (to a lesser extent) individual rights and liberties [the focus of a separate 
course on Civil Liberties] – the 
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ready to discuss the readings and the questions they raise during our class meetings.  I reserve the 
right to call on any student in class at any time. 
 
There will be A;$2<D7;$;=$E7D9;$=98;=D7AB> of our class meetings.  If students must miss a 
classes or classes for an excused absence, they are expected to expected to get the notes from a 
fellow student.  I am happy to meet with students during office hours to discuss the content of 
the class they may have missed. 
 
F9>@=78@7;A>$;A$%;GH<@9=>$7A$%32>>?$To minimize distractions, students are prohibited from 
using any type of computer or phone into class that is active/turned on (this means laptops, 
notebooks, smartphones, etc.) 5"2('+6(7827"9*("%:*2(%:'+(;2$+<$+<(87('99$<+*3(2*'3$+<9("+(%:*(
9&2**+.  Student may not browse the internet, engage in social media, chat, or use their computer 
for any other purpose than accessing course texts.  These restrictions, and this rule, are 
mandatory.$$$Exceptions will be made in individual cases for legitimate, dean-approved reasons, 
including disability (information below) and covid-
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that is not in a required-for-purchase book posted in the Modules section of the course Canvas 
page.  
 
(928I7AB$*>>7>@2A@?  X will be the Teaching Assistant for the course.  Ethan will be grading all 
course assignments.  He will be available for office hours, and to otherwise speak with students. 
 
J=2D7AB? Your grade will be determined as follows: A midterm exam (30%); A final exam 
during the time scheduled for it by Students Services (40%); Discussion Board Participation 
(each student will discuss two (2) topics of your choice over the course of the semester) (10%); 
Class Participation (includes attendance and participation, both in the class itself, and in 
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• Lucas A. Powe, Jr., L:*()872*>*(?"82%('+3(%:*(=>*2$&'+(I#$%*@(1.MN/,00M (Expanded 
Second Edition, 2021). 

• Jeffrey Rosen, L:*()872*>*(?"82%B(L:*(!*29"+'#$%$*9('+3(O$D'#2$*9(%:'%(P*5$+*3(=>*2$&' 
(Holt, 2007).
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Preface: Constitutionalism in the American Colonies Before 1776 

GGW: Ch. 2 – Common law background; emergence of a British constitutional dispute 
between London and the American colonies 

Independence and the First State and National Constitution(s) 

GGW: Ch. 3, 49-83 – the first constitutions (state constitutions; Articles of 
Confederation); debating the national (1787) constitution; ratification 

Arnold, 7-53 [material on “Three Branches of Government, Article I (Congress)”]. 

 DISCUSSION BOARD EXERCISE OPTIONS?$

ZS $

https://constitutioncenter.org/debate/podcasts/the-federalists-vs-the-anti-federalists 

Constitutional Design:  Government Powers, Separated  

GGW: Ch. 3, 83-92; Arnold, 74-78 [on “Limitations on State Sovereignty”] – 
Constitutional Convention Debates; Ratification Debates; Constitutional Convention 
Debates; Ratification Debates; John Adams, Thoughts on Government (CV); The 
Federalist, No. 49, 57 and 62 (CV) 

The Judiciary and the Bill of Rights 

GGW: Ch. 3, 56-65; Arnold, 67-73 [on “Article III – The Judiciary”], 79-120 [on the 
Amendments, up-to and including the 13

P65w 9 w Ko 9 lTwv l l lTwv w ypmTmw
;V bE yl l l yl wlvaTwt hallwa
EV iEEal a E1aw-n d 9 w Ko 9 lTwv l l lTwvndmnhlTw KFn
hlTw Knts, up

67

–



6 
 

Rosen, Ch. 1 (“The Virginia Aristocrats: John Marshall and Thomas Jefferson”) 

Graber, “The Problematic Establishment of Judicial Review” (CV).  

Kersch, “A Friend to the Union” (CV) 

Thomas Jefferson, First Inaugural Address (1801)(CV) 

Supervising the States through Judicial Review  

GGW: Ch. 4, 112-116:  T'2%$+(DG(V8+%*2W9(X*99**; Y#*%&:*2(DG(!*&E (CV); 
Algernon Sidney [Spencer Roane], “On the Lottery Decisions” (CV) 

Consolidating National Power 

GGW: Ch. 4, 116-142 – Strict construction v. broad construction; Jefferson and 
Hamilton debate the Bank; T&?8##"&:(DG(T'26#'+3 (1819)
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GGW: Ch. 6, 277-293 – Martial Law; Habeas Corpus; Foreign Affairs and War Powers; 
Emancipation; L:*(!2$]*(?'9*9; IQ(!'2%*(T*226>'+ 

Congressional Powers: War and Reconstruction 

GGW: Ch. 6, 242-252 -- Legal Tender debate (V*7;82+(DG(C2$94"#3; X*<'#(L*+3*2(
?'9*9). 

GGW: Ch. 6, 231-242, 293-296 – Congress and the judiciary (IQ(!'2%*(T&?'23#*); 
Congress and the President (Andrew Johnson Impeachment). 

Michael Vorenberg, “Bringing the Constitution Back In: Amendment, Innovation, and 
Popular Democracy During the Civil War Era, in Meg Jacobs, William J. Novak, and 
Julian Zelizer, eds, L:*(P*>"&2'%$&(IQ7*2$>*+%B((J*4(P$2*&%$"+9($+(=>*2$&'+(!"#$%$&'#(
V$9%"26((Princeton, 2003) (CV). 

 DISCUSSION BOARD EXERCISE OPTIONS?$

^S$

https://constitutioncenter.org/debate/podcasts/history-of-impeachment-from-andrew-
johnson-to-today 

P--Q#$')'-C(-'?$

F9H<L3782A$/2=@K$,;G7A2A89$TRXUUWRYZ4S$

Political Context 

GGW: Ch. 7, 298-305 

Courts and Judges and the Claims of Fundamental Law and Rights versus The Claims of 
Elected, Representative Legislatures and Direct Democracy  
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William G. Ross, =(T8%*3(Y826B(!"78#$9%9@(!2"<2*99$D*9@('+3(X';"2(F+$"+9(?"+52"+%(%:*(
?"82%9 (Princeton, 1993), 1-21 (CV) 

James Bradley Thayer, “The Scope and Origin of the American Doctrine of 
Constitutional Law (CV) 

Powe, Chs. 6 & 7 (“Industrializing America”; “Progressivism, Normalcy, and 
Depression”).  

Arnold, 141-145 [Progressive Era Amendments] 

Congress Moves to Regulate and Tax Corporations 

GGW: Ch. 7, 329-351 – Antitrust; Federal police powers? Income Tax (FG)G(DG(IG?G(
K+$<:%; ?:'>7$"+(DG(=>*9; V'>>*2(DG(P'<*+:'2%; !"##'&E(DG(Y'2>*29W(X"'+('+3(L289%; 
S'$#*6(DG(P2*Q*#(Y82+$%82* 

Congress and Civil Rights after the End of Reconstruction 
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Taming the “Obstructionist” Courts 

GGW: Ch. 8, 393- 4



11 
 

GGW: Ch. 9, 497-498, Ch. 10, 521-525, Ch. 11, 564-565, (Nixon, Carter, Reagan, 
Clinton, Obama) 

Liberals and Conservatives Debate Judicial Power 

GGW: Ch. 10, 526-535; Ch. 11, 580-585, 653-658 (Meese, Rehnquist, and Brennan 
debate originalism v. living constitutionalism; judicial activism and judicial restraint; the 
Bork hearings); The Nomination of Merrick Garland to the U.S. Supreme Court (CV); 
Debate re eliminating the judicial filibuster. 

Ronald Reagan Speech on Robert Bork Nomination the Supreme Court (1987): 

 https://www.youtube.com/watch?v=TSkRtD7YaLM 

Massachusetts Senator Ted Kennedy on Robert Bork (1987): 

 https://www.youtube.com/watch?v=Xza0MfDXZlE 

A Slow-Moving Federalism Restoration? 

GGW: Ch. 9, 498-505, Ch. 10, 535-546, Ch. 11, 585-616, Ch. 12 – 658-667; 673-683 
(J'%$"+'#(X*'<8*("5(?$%$*9(DG(F9*26; )"8%:(P'E"%'(DG(P"#*; C'2&$'(DG()'+(=+%"+$"(L2'+9$%(
=8%:"2$%6; !2$+%](DG(FG)GU FG)G(DG(X"7*]U(FG)G(DG(T"22$9"+U(C2'+:"#>(DG(V*'#3U(C"+]'#*9(
DG(O'$&:; =2$]"+'(DG(FG)G, JY^S(DG()*;*#$89. 

Congress: Too Weak, or Constitutionally Unconstrained?  

GGW: Ch. 11, 600-606, Ch. 12, 667-673 – Federal regulation of elections (FG)G(L*2>(
X$>$%9(DG(L:"2+%"+;():*#;6(?"8+%6(DG(V"#3*2) 

GGW: Ch. 10, 548-562; Ch. 11, 616-620 – Separation of powers; commerce power 

; ; 
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GGW: Ch. 8, 466-468, Ch. 9, 505-511; Ch. 11, 623-640, 683-693 – Memo on Use 
of Force in Korea; Vietnam and the War Powers Resolution; John Yoo Memo on 
President’s authority to conduct military operations; Bybee, “Authority of the 
President to Use Military Force Against Iraq”; Bybee “Torture” Memo; V'>3$(DG(
O8>95*#3; Kress Memo on use of force in Libya; Engel, April 2018 Airstrikes 
Against Syrian Chemical-Weapons Facilities 
 
“Taking Care”: Executing the Laws 

GGW: Ch. 10, 554-562, Ch. 11, 620-622 (T"22$9"+(DG(Z#9"+U(Dellinger Memo) 

Presidential Constitutional Duty Hearings (the “lawless” Obama Presidency) 
(CV) 

Department of Justice/Department of Education “Dear Colleague Letter on 
Transgender Students” (May 13, 2016) (CV) 

Janet Napolitano, “The Truth About Young Immigrants and DACA,” J*4(R"2E(
L$>*9 (Nov. 30, 2016)(CV). 

 DISCUSSION BOARD EXERCISE OPTIONS?$

VS$

https://constitutioncenter.org/debate/podcasts/deconstructing-the-administrative-
state 

US$

https://constitutioncenter.org/debate/podcasts/is-the-presidency-too-powerful 

Executive Privilege and the Question of the Rule of Law and Immunity from 
Prosecution 

GGW: Ch. 9, 511-516, Ch. 11, 644-647, 
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%;A83<>7;A$
  

Constitutional Restoration or Constitutional Breakdown? Trumpism, and An Ambitious 
and Empowered Republican Dream Court 

 
  GGW: Ch. 12, 649-653 

 Arnold, 159-164 [The American Creed] 

Michael Anton, “The Flight 93 Election” (?#'2*>"+%(O*D$*4("5(S""E9)(CV) 
 

Donald Trump’s Inaugural Address (CV) 
 
Powe, Chs. 12, 13 (“The Kennedy Court,” “The Republican Dream Court”) 
 
GGW: 752-753 – Vice President Mike Pence Memo on Counting Electoral Votes 

 
Timothy S
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